Executive Summary
REDRESS is an international human rights organization with a mandate to support survivors of torture and related international crimes in their search for justice and other forms of reparation. REDRESS takes legal challenges on behalf of survivors before domestic and international courts and other adjudicative bodies; it seeks the investigation and prosecution of alleged perpetrators and, works with organizations in countries where torture is endemic to advocate for stronger laws and institutions to combat torture and support survivors. Additionally, REDRESS carries out crosscutting research on barriers to justice and supports regional and international standard-setting in those areas. REDRESS was established in 1992 and is headquartered in London, United Kingdom and The Hague, The Netherlands. It works with survivors, civil society organizations and other partners in all parts of the world to advance its mission. This is a report about the widespread and enduring problem of sexual exploitation and abuse by peacekeepers and other personnel associated with peace operations. The focus of the report is directed at answering one question: 'what happens to the victims'? The report does not focus on why this phenomenon continues to happen despite the introduction of zero-tolerance policies, induction and training programmes and relatively robust codes of conduct. 1 Nor does it place emphasis on why the reams of international bureaucrats, officials from troop-contributing countries and others have failed to come up with fail safe ways to investigate and prosecute the persons responsible for the crimes. These failings, while far from solved, have been analysed in some detail by others. 2 In contrast, our focus on 'what happens to the victims' is a subject often overlooked, marginalised in the debates on accountability just as the victims of these acts of violence and abuse of power, themselves, continue to be marginalised.
There is a sense that the horror of what happened to them is so all-encompassing and so impossible to fix that it defies logic and understanding; the enormity of the task leads some policymakers to recoil from it rather that to pull up their shirt-sleeves and find and implement solutions. There is a tendency to try to plug the small holes rather than to address the failings of the system as a whole. And, going against all best practice and international standards in the area of victims' rights, the victims are rarely consulted or engaged in the process of finding suitable solutions. They are treated as the lucky recipients of benevolence as opposed to active subjects with bona fide and inalienable rights that need to be respected. This lack of agency is a further act of disempowerment which can compound suffering and impede their recovery. Active participation in defining and implementing solutions is a necessary precondition to eradicate marginalisation.
There is also a problem when those that come up with the 'solutions' are not neutral arbiters. The decision-makers in this area are a restricted club of actors who arguably bear some responsibility (and consequently, liability) for the harm caused. Thus, the structures they put in place to address that harm tend to be tainted by their lack of objectivity. In the area of redress, as will be discussed there are two main tendencies evidenced both by the public rhetoric and in the development and implementation of policies:
First, there is an attempt to situate liability solely with the individual peacekeepers and/or civilians who carried out the acts as opposed or in addition to the international and regional organizations and troop-contributing countries under whose mandates those individuals were engaged.
Second, there is a tendency to ignore victims' legal rights to redress and adequate and effective reparation and to focus simply on charity and benevolence.
These two tendencies when analysed in combination deflect attention and blame away from those with a real capacity to solve the problems and conspire to help avoid the kind of impartial scrutiny, institutional acknowledgment and accountability required to guarantee non-recurrence. These tendencies also result in a denial of dignity and personhood to the victims. REDRESS decided to write this report because the infliction of deliberate and extreme violence causing severe pain and suffering on vulnerable persons by those in positions of, and abusing their, power and authority, is a sine qua non of our mandate as an anti-torture organization. It is well established that rape and other forms of sexual violence can amount to torture and ill-treatment, not only in a detention-setting, and not only when perpetrated by State actors. Sexual exploitation and abuse by peacekeepers and/or by civilians working under the wider auspices of peacekeeping missions is a crime of the highest order; it is an extreme form of abuse of power against vulnerable and marginalised individuals carried out by those brought in to protect those very populations. The absence of legal redress and adequate and effective reparation for the significant and longterm harm is thus not only an affront to the dignity of the victims but a violation of their rights and a negation of the international framework of the rule of law under which peace operations operate and gain their legitimacy. The failure to address the problem is a concern of the highest magnitude and is urgent and pressing.
In this report, we analyse the various steps to address victims' rights and needs that have been taken or are being contemplated, by specialist bodies, organs and agencies of the United Nations (UN) as well as other international organizations engaged in peacekeeping like the African Union. We place particular emphasis on the findings of recent commissions of inquiry and investigations carried out by the UN's Office of Internal Oversight Services, as well as on the UN SecretaryGeneral's most recent report 'Special measures for protection from sexual exploitation and abuse: a new approach'. 3 We also assess the steps taken by troop-contributing countries, host states, civil society groups, lawyers and victims themselves. These various steps are analysed from the lens of victims' rights, a growing body of law and international standards which are applicable to the situation of victims of sexual exploitation and abuse. In particular, we focus our inquiry on victims' access to support and assistance, and access to reparation, including, but not limited to compensation. We end with several reflections on how the prospects for redress and reparation may be improved.
Numerous individuals were interviewed or provided information to us and/or commented on particular sections of the report. Interviews were used to clarify information obtained by other public sources or to provide anecdotal narrative information to give context to the findings.
The report is not intended to be an exercise in shaming particular authorities or institutions for their past failings but instead is a call to action. It is also recognised that steps are being taken in some areas. We do not pretend that solutions are easy to implement; it is recognised that these are complex, multi-faceted problems with cost implications that require a range of responses from a number of different actors. These are difficult problems but they are crucial to resolve. What is hoped is that this report will highlight the urgency to resolve the extant problems, contribute to the deepening of discussions amongst policy-makers, result in greater and more serious attempts to involve victims and those that support them in the search for solutions, infuse these processes with greater transparency and institutional accountability and move the goalposts for what should be considered adequate and appropriate responses.
I. Introduction
Sexual exploitation and abuse in the context of peacekeeping is a much publicised problem affecting a range of peacekeeping missions established by the United Nations and African Union among others. Military contingents assigned to such missions, as well as police and other civilian personnel have perpetrated such abuses, as have other humanitarian personnel working in post conflict contexts (including UN agency personnel and staff of humanitarian organisations). Troops operating outside an international institutional mandate have also perpetrated abuses.
The phrase 'sexual exploitation and abuse' is a catch all phrase which encompasses a wide spectrum of misconduct much of which amounts to serious criminal behaviour, including rape and sexual abuse of women and children, prostitution, trafficking, exploitative sexual relationships include sex in exchange for money, food or medicine and/or with the promise of security. 4 One media outlet reported that peacekeepers were 'said to have offered abandoned orphans small gifts -as little as two eggs from their rations, says the report -for sexual encounters.' 5 In the Central African Republic, some children and women were given the leftovers of soldiers' food. In Haiti, some of the victims were reportedly as young as seven years old. 6 This abusive and exploitative behaviour is fostered by an overriding dynamic of gender-based discrimination as well as a context in which local populations are struggling; they are in situations of humanitarian crises and conflicts, insecurity, displacement and poorly functioning local legal systems. As a Human Rights Watch researcher noted in relation to sexual exploitation and abuse allegations in Somalia, '[t]he survivors were all internally displaced people. These are communities that are not traditionally from Mogadishu. They come from clans which are not particularly wellrepresented and powerful in Mogadishu, so they are not protected… poor, vulnerable and easy to exploit. ' 7 In contrast this vulnerability is coupled with significant wealth and power disparities, the transience of troop movements, lack of knowledge of the local situation and weak peacekeeper accountability structures. Prince Zeid Ra'ad Zeid Al-Hussein, then Permanent Representative of Jordan, wrote in his 2005 report, 'it is this inability on the part of many peacekeepers to discern the extent to which the society is traumatized and vulnerable that is at the root of many of the problems'. 8 But others will argue that the root of the problem is that peacekeepers are fully aware Sexual exploitation and abuse results in immense suffering for the victims -both for the direct victims of the abuse, their families and the children borne out of these relationships.
It is also a stain on the reputation of peacekeeping missions. The irony is not lost on local populations that some of the persons brought in to help are responsible for further victimising the poorest, weakest and most vulnerable segments of those societies. Sexual and other forms of gender based violence are prevalent in most conflict and post-conflict societies; instead of serving as positive role models to build mutual respect and enshrine the inherent dignity and equality of each individual, the abusive actions of peacekeepers and civilians working alongside them can have the opposite result of validating prevalent narratives that women and children are just there to be exploited.
Among the recommendations made by Prince Zeid Ra'ad Zeid Al-Hussein in his 2005 report, he underscored the need for victims of sexual exploitation and abuse to be assisted -emergency and practical assistance, he argued was 'morally incumbent on the Organization to provide'. 9 He referred to the need for basic first-aid medical treatment, follow-up support, including psychosocial assistance and indicated that such support should be coordinated with relief agencies that are able to provide such assistance. 10 Further, he called for a voluntary trust fund to be established to help with financing assistance. 11 Prince Zeid also indicated that 'there is a need to provide basic advice to alleged victims... if there is a functioning legal system, the peacekeeping operation should refer victims to organizations that may enable the victim to seek civil or criminal redress against alleged perpetrators.' 12 He also recommended that victims be provided with feedback about their complaints. 13 In some respects, Prince Zeid's report served as a turning point. Sexual exploitation and abuse was recognised to be a serious problem requiring a comprehensive and multi-tiered strategy encompassing measures of prevention, investigations and accountability, and victim assistance. But at the same time, the comprehensive and multi-tiered strategy that Prince Zeid called for was carefully and narrowly framed -his blueprint for action, which has served as a basis for the adoption of a range of strategies, guidelines and protocols ever since, was too narrow to be capable of having the much needed transformative effect. And unsurprisingly, as will be described, the transformation has not happened, despite the range of measures that have been adopted in the last fifteen to twenty years. Years later, we are grappling with the same issues.
In the area of victim assistance, the narrow framing of Prince Zeid's report continues to be felt. His report has foreshadowed the UN's 2008 'Comprehensive Strategy on Assistance and Support to Victims of Sexual Exploitation and Abuse by UN Staff and Related Personnel' 14 and later texts as well as the successive reports of the UN Secretary-General, in several important ways:
1) It is recognised that victims of sexual exploitation and abuse should receive support and assistance. However, precisely who is a victim remains unclear. This is a problem foreshadowed in Prince Zeid's report (he refers to 'alleged victims' 15 ) and carried over in the 2008 'Comprehensive Strategy on Assistance and Support' (which distinguishes between complainants and victims, providing the latter with more assistance and support 16 ). Invariably, this is an artificial distinction. The process to determine who is a victim eligible for assistance is much the same process that is employed for criminal accountability (and thus is infected by the same problems which plague the criminal accountability process). The bureaucracy of proof and the trauma of being forced to explain and to be judged by those the victims perceive as aligned with the perpetrators, can mean that many individuals who were victimised are never recognised as victims. Also, these failings can turn the seeking of assistance and support into an additional degrading act.
2) Support and assistance is to be provided through relief agencies or humanitarian groups operating in the host state. investigations, 22 to appropriate from the daily allowance of soldiers found guilty of acts of sexual exploitation and abuse through recovery from future payments to the troopcontributing country, 23 though as will be described, these are difficult to implement and of only limited potential help. An inordinately small percentage of claims have led to findings of responsibility. Furthermore, the framework for deducting funds from soldier allowances does not tackle the civilian components of the problem.
3) There is no admission that, in the case of the UN, it bears some legal responsibility for the occurrence of sexual exploitation and abuse in those peacekeeping missions that operate as subsidiary bodies of the Organization and elsewhere where it can be said that the Organization exercised effective control. As will be described, this position does not align with the international law framing of the responsibility of international organizations. 24 Prince Zeid's report suggests that it is 'morally incumbent on the Organization [as opposed to legally required] to provide some emergency and practical assistance to victims'. 25 The 2008 comprehensive strategy proposed to respond to sexual exploitation and abuse is clearer in its glaring omission -it 'does not deal with compensation'; 26 '[t]he Strategy shall in no way diminish or replace the individual responsibility for acts of sexual exploitation and abuse, which rests with the perpetrators'. 27 4) A focus on individual responsibility, even if it were accompanied by other forms of accountability, belies the fact that it is almost impossible to implement in practice. Invariably, individual perpetrators are well shielded by a combination of apathy and secrecy. Regardless of whether the alleged perpetrator is formally immune from legal proceedings or not (which will depend on where a claim is lodged and the nature of the individual's contract of employment, amongst other factors), the barriers to bring a successful civil claim and to have that judgment implemented are so great that this cannot constitute an even notionally effective remedy for victims to pursue. As will be described, some of the main barriers include:
-the inaccessibility of the perpetrators after they leave the jurisdiction of the host state and the inaccessibility of the jurisdiction of the troop-contributing country to the majority of victims; -the failure of most States to recognize extraterritorial criminal or civil jurisdiction, particularly for alleged civilian perpetrators; -the lack of a clear and effective route to pursue claims against civilian perpetrators; -the lack of access to investigative records and other data held by the peacekeeping mission, withheld or delayed on the basis of data protection or the institutional immunities of the Organization; as well as -the difficulty to enforce, extraterritorially, court orders for support issued by the host state. Despite Prince Zeid's recommendation that the UN 'should assist the mothers to make a claim that could be forwarded to the troop-contributing country for consideration', 28 assistance in such particular efforts has been piecemeal at best.
These narrow framings stemming from Prince Zeid's report continue through to the SecretaryGeneral's most recent report 29 and are constant themes throughout our analysis in this report. They help to explain why the solutions have been limited and inadequate to date.
II. The nature and scale of victimisation
There are no precise figures of the number of persons who have been subjected to sexual exploitation and abuse, though the UN has recorded over 2,000 allegations of sexual abuse and exploitation by UN peacekeeping and other personnel around the world over a thirteen year period. 30 'the dignity of victims must remain sacrosanct and we will work to ensure that their rights are respected as investigations and accountability processes unfold,' 41 however to achieve it will be an uphill battle. The shortcomings of the policies now in place to provide redress to victims of sexual exploitation and abuse, as discussed throughout this report, stand in contrast to the international norms establishing the right to justice, truth and reparation for victims of crime and victims of human rights violations stemming from an abuse of power that are the foundation upon which policies for redress and remedy should be built, having been adopted and promoted by the United Nations and its Member States. 42 III.1 Applicability of victims' rights standards to international organizations, including the United Nations
While the bulk of applicable standards have been conceived to address the obligations of States towards individuals within their jurisdiction or control, these standards should apply equally to other actors under international law including international organizations. This is particularly so when the actions taken by such organisations have the capacity to impact individuals' rights or freedoms, and where it is within the organizations' capacity to apply such standards. 43 In the context of peacekeeping this would include the United Nations, African Union and also European Union and NATO missions depending on their mandates.
The UN General Assembly, in its Declaration of the High-level Meeting on the Rule of Law at the National and International Levels, specified that 'the rule of law applies to all states equally, and to international organisations, including the United Nations and its principal organs, and that respect for and promotion of the rule of law and justice should guide all of their activities. Thus, when an international organization engages with victims of sexual exploitation and abuse, undertakes administrative investigations and affords assistance or other forms of service, those engagements should be carried out in accordance with applicable human rights standards relevant to the forms of victimisation. In addition, where it can be said that an international organization bears responsibility for breaching the rights of such victims (for instance, by failing to protect the individuals concerned from foreseeable violence and abuse), the way in which such liability should be remedied, should comply with applicable international standards relating to access to justice, and reparations for internationally wrongful acts. 46
III.2 Victims' rights standards applicable to sexual exploitation and abuse occurring in the context of peacekeeping operations
Victims' rights are increasingly recognised to be fundamental aspects of human rights protection.
A core of these rights is reflected in binding treaties and this core has been subsequently interpreted in the jurisprudence of courts and treaty bodies, as summarised below. Additional rights are reflected in declarations adopted by United Nations and regional bodies, and/or have been further articulated by independent experts such as Special Rapporteurs, by relevant agencies and committees and are reflected in many thematic reports issued by the UN Secretary-General. Victims' rights cover an array of procedural and substantive areas which are set out below.
As a general principle, the approaches taken by the UN, the troop-contributing country, the host state and any other actors engaged with victims, should reflect the full spectrum of rights that victims' possess. Several studies also point to how victims are treated in the aftermath of a crime, on their well-being and psychological recovery. This principle is important in that it recognises that the term 'victim' and the rights flowing from it are not contingent on the variables of a legal process over which the victim has little control.
Whether an individual will be investigated and found guilty of a crime will depend on factors such as the existence of sufficient proof that he or she committed the act and had the requisite intent.
There may be doubt as to whether one or several persons is culpable for a particular act (which may result in an acquittal), or a known perpetrator may have died or be incapable of prosecution for reasons such as mental incapacity.
None of these factors are relevant to the status of a person as a 'victim', which depends on whether they suffered harm as a result of a crime (regardless as to whether the crime is prosecuted or not). This distinction is recognised in the successive principles and declaratory instruments referred to earlier, as well as in the European Union Victims' Directive, which requires states to provide support to victims, regardless of whether they play a role in the proceedings, whether proceedings ever take place or even whether the perpetrator is identified. 49 This notion that the status of a person as a 'victim' is not contingent on the recognition of a particular individual as culpable for the crime, has also been incorporated at the national level into criminal injury compensation schemes which afford victims access to support and assistance, as well as certain lump sum payments, regardless of whether a perpetrator is fully investigated or prosecuted. Similar approaches have been taken by truth commissions and administrative claims processes, and by victim trust funds such as the assistance mandate of thee one in operation at the International Criminal Court.
Depending on the administrative scheme and the operative context, evidence such as proof of identity, proof that the individual suffered harm in connection with the alleged criminal act, will be required. However, it is recognised that the harm that victims suffer can be the very reason why they themselves are unable to procure evidence; consequently mechanisms have found ways to lessen the burden on victims by lowering the standard of proof, using presumptions or taking judicial notice of certain facts, and by reducing the information the victims must themselves provide. 50
III.2.2 Respect for dignity and protection
Victims are entitled to be treated with compassion and respect for their dignity, taking into account individual victims' personal situations and immediate and special needs, age and gender.
There is a positive obligation to ensure that interactions with victims are carried out in a safe environment; every care should be taken to avoid re-victimisation and re-traumatisation, to ensure privacy is respected and to minimise inconvenience. 51 It is recognised that particularly vulnerable individuals such as child victims must have access to procedures and forms of support that have been adapted specifically to their needs. 52 Victims also have the right to be protected from threats to their security and reprisals. The right to protection has been recognised by numerous courts and treaty body mechanisms, 53 and has been incorporated into a number of treaties 54 as well as national legislation in many countries around the world. 55 All these aspects can prove particularly important in regards to a victim's decision to ultimately report a crime and to cooperate with police investigations and trials. 
III.2.4 Informing, and engaging victims
Victims have the right to be informed of, and to be engaged in, the development of measures intended to assist them and/or designed to afford reparations to them. 63 It has been recognised that victims should be treated as rights holders and engaged meaningfully, in the conceptualisation and implementation of measures of assistance and support, as well as in measures for reparations. 64 In order for this to happen, victims need to be provided on an ongoing basis with information, and channels for two way information-flow need to created and fostered. That victims may be vulnerable, disenfranchised and hard to reach should serve as a challenge to find the most suitable modalities for information-sharing and participation; these factors should not serve to justify top-down policies of non-engagement. 58 64 However as will be described, there are no measures of administrative reparations that have been developed. Individual victims who wish to seek reparations are expected to do so through the competent courts. This is discussed in Section V, below.
Access to information including how to make a complaint, how to obtain protection and support as well as the circumstances in which they may be eligible for compensation, have all been incorporated into Article 4 of the EU Victims' Directive, 65 and must be applied -proactively and ex officio -in all cases even without the request of the victim. Similar rights of access to information have been incorporated into national legislation in countries in Asia, Latin America and Europe. 66 Equally, the right to information about the progress of criminal complaints -understood as vital in and of itself but also as a precondition for victims to be in a position to exercise active participation rights -is reflected in the EU Victims' Directive, 67 as well as in human rights jurisprudence. Victims have the right to receive information about their rights and the progress of cases that concern them, such as the progress and disposition of their specific case, including the apprehension, arrest and custodial status of the accused and any pending changes to that status, the prosecutorial decision and relevant post-trial developments and the outcome of the case. 68 Information should be communicated in a manner in which it can best be understood by victims. 69 The European Court of Human Rights has regularly found violations of the European Convention when States have failed to keep victims informed about the progress of criminal investigations. 70 Similar rulings have been made by the Inter-American Court of Human Rights 71 and the UN Committee Against Torture. 72 The right to information is particularly important in that it may bear strongly upon the ability of victims to exercise rights to participate; courts have also found that the right to information is closely tied to the right to an effective remedy. 73 In the case of gross violations of international human rights law, this is recognised to require a judicial remedy, 74 though administrative mechanisms are often the most realistic way to deliver prompt, adequate and effective reparation to victims in cases of large scale violations and/or where other barriers prevent the majority of victims from effective access to court. 75 III.2.5 Victims' rights to engage with criminal investigations and the need for such investigations to be independent, thorough and capable of leading to the identification and prosecution of those responsible
It is well-established that an effective remedy for serious violations of human rights requires a thorough investigation capable of leading to the identification and punishment of those responsible for any ill-treatment. 76 Victims have a general right to access justice. As will be described, this right comprises both substantive and procedural components.
The justice process must be effective, impartial and transparent -and capable of leading to the identification and prosecution of those responsible. Investigations must be sufficiently independent of the alleged perpetrators and be seen to be so, from those alleged to be responsible for the abuses. Partiality may relate to any suspicion of, or apparent bias, that may arise from conflicts of interest. Independence means not only a lack of hierarchical or institutional connection, but also practical independence. 77 Victims and their families also have the right to know the truth about the abuses they have suffered, including the identity of perpetrators and the circumstances that gave rise to the violations. 78 A remedy must be "effective" in practice as well as in law -its exercise must not be unjustifiably hindered by the acts or omissions of authorities. 79 It is important to underscore the positive obligation to act; a failure to take the necessary measures (which will be specific to the context and the nature of the crimes) to carry out a full and effective investigation will violate the victims' right to justice.
Just as important, the process of accessing justice must be inclusive and affirming of victims' inherent dignity and personhood. For instance, gender-sensitive investigative procedures are always relevant, and particularly necessary to address sexual and other forms of gender-based violence. 80 Examples of gender-sensitive investigative procedures include: ensuring that investigators reflect different genders, are trained in interview techniques and the support needs of victims of sexual and other forms of gender-based violence, that support structures are in place at the moment of the interview, to ensure that those that require it can benefit immediately from support and/or be referred for specialist assistance. Investigating crimes involving sexual or other forms of gender based violence requires a special skills set, not only to ensure that the victims are not re-traumatised through the process, but to be able to identify the evidence to demonstrate the crime. Victims are also entitled to engage with the legal process. They have the right to lodge a complaint and to have that complaint considered in accordance with applicable legal standards and to be informed in good time about the outcome. They have the right to be afforded effective access to the investigatory procedure. 81 Victims also have the right to participate in legal proceedings and to have effective access to the justice process. While the manner in which victims may participate in proceedings varies depending upon the legal jurisdiction, international standards are clear that at the least, victims should be able to express views throughout the proceedings regarding those aspects of the procedure that concern them. This includes the right to be heard, to have access to an interpreter if needed, to be kept informed about developments and to be represented. In an increasing number of jurisdictions, victims are also entitled to express concerns about a decision to end an investigation or prosecution, and are often afforded the right to appeal or seek review of such a decision. 82 Victims' engagement in legal proceedings is a way in which to recognise and acknowledge their suffering, foster their agency and empowerment, and contribute to the process of accountability for perpetrators of crime.
III.2.6 The right to reparation
Additionally, victims have the right to adequate, appropriate and effective forms of reparation, 83 which are generally understood to entail restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. 84 It is recognised that reparations should not be arbitrary; they should be adequate, effective and prompt, 85 proportional to the gravity of the violations and the harm suffered, 86 and the gender dimensions of the harm should be addressed. 87 There is a distinction between reparation, humanitarian assistance and social services; they serve different purposes and the obligation to afford reparation is not mitigated by the provision of humanitarian assistance or social services. 88 This has been underscored by the UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, who has described: the tendency on the part of many Governments to pass development programmes as transitional justice programme, a tendency that takes both mild and extreme forms; the latter consists in the assertion that justice can be reduced to development, that violations do not really call for justice but for development. The milder form consists in pretending that development programmes are reparation programmes. This description applies equally to the tendency of the UN to privilege humanitarian assistance and support for victims of sexual exploitation and abuse, to the exclusion of other remedies such as compensation, access to the truth and guarantees of non-repetition.
IV. Victims' Rights as they have been applied to sexual exploitation and abuse
Victims' rights are relevant for criminal accountability in several ways. Firstly, victims have the right to access justice and to a justice process that respects their humanity and dignity. Secondly, though this should not necessarily be the case, in practise the results of criminal investigations have determined the degree to which victims can access support and assistance, as well as reparations.
IV.1 The criminal accountability process from the lens of victims' rights
There has been virtually no criminal accountability. Thus from the lens of victims' rights (as from any other lens) it is hard to describe the system as it stands as anything other than in need of significant reform. The reporting structure is opaque. There is a lack of trained investigators on the scene. Multiple layers of bureaucracy and, given the different interests and conflicts of interest involved (including the mission and the troop-contributing country), investigations lack impartiality and can be prolonged, lessening their effectiveness. Frequent redeployments mean that there will be less opportunity for investigators to identify and confront alleged perpetrators following a complaint, particularly when there is a delay in the start of investigations. Decisions whether to progress an investigation to a prosecution are not transparently taken nor communicated as of route to victims.
Three main problem areas are summarised below.
IV.1.1 Lack of effectiveness
Victims have a right to have their complaints taken seriously, and for investigations to be serious, professional and capable of leading to a finding of what happened and who was responsible. But, in most instances in which complaints have been filed, the follow-up has been weak. One of the respondents interviewed for this report called the process 'a maze'; another noted that when complaints were made, the information was taken and reports were written, but there was no further action. 90 Concerns have been expressed that regular complaints are not followed-up and action follows only after extreme media pressure. 91 The institutional structure for investigations depends on the status of the alleged perpetrator. If the alleged perpetrator is a member of a formed troop contingent, the troop-contributing country has sole competence to pursue a prosecution, though in accordance with the Memorandum of Understanding signed with the United Nations (in the case of a UN mandated operation) 92 will have authority to carry out a preliminary administrative investigation. If the alleged perpetrator is a UN civilian staff person or an expert on mission such as a member of a police unit or a police officer, his or her country of nationality has no priority of jurisdiction as such; such individuals do not have personal immunity from the host state unlike members of military contingents. However, this does not provide necessarily an easier route for accountability. To the contrary, such alleged perpetrators often fall through the cracks, due to the delays for the UN to affirm whether the individual benefits from any immunity, only weak commitments by states of nationality to investigate and prosecute or gaps in their domestic legislation to enable extraterritorial prosecutions and the challenges for the host state to assume such responsibilities, in light of the ongoing or post-conflict context. In some cases, the host state will not be notified by the UN about a particular allegation, even though the host state has jurisdiction to investigate and prosecute. 93 Sexual exploitation and abuse can in theory be reported through a variety of channels, including the UN's Office of Internal Oversight Services (if present in the country), its Conduct and Discipline Teams, or directly to the troop-contributing country that is responsible for investigations concerning military troop contingents. Reporting an incident should trigger the allegations' transfer to the appropriate section which has disciplinary authority over the accused, however this is not without problems. The typical reporting procedure for allegations concerning a member of a troop contingent requires the head of UN command to notify the head of a contingent as soon as any prohibited conduct occurs. But the structure for reporting is not always clear to those researching and working on the issue. And as indicated, there is no clear reporting structure for cases involving civilian perpetrators.
Victims are often unaware to whom to report an allegation and there is further confusion about who and how an allegation will be followed up. One interviewee noted that in his experience, the UN's many agencies are usually not coordinated, which can lead to a victim being interviewed 4-5 times which can be re-traumatising. This has become such a problem that some NGOs will no longer share information with the UN. 94 Poor coordination was also raised as a problem by a group of experts that had been contracted to evaluate risks to sexual exploitation and abuse prevention efforts in four peacekeeping missions. They noted that 'there seems to be a lack of coordination between offices that handle personnel in New York and those in the mission. The predisposition towards confidentiality and the respect for the rights of staff appear to [be] out of balance with the need to take decisive action in the judgment of offenders.' 95
Once a troop-contributing country is informed about an allegation, under UN procedures, the country is required to inform the UN whether it intends to conduct an investigation. The problem tends to be that when the alleged perpetrator is under the sole jurisdiction of the troop-contributing country, it can take a long time for the national investigators to arrive in situ, and their involvement in the earliest investigations is the best way to ensure that the evidence collected satisfies the standards required by the troop-contributing country's legal system. The majority of troop-contributing countries do not have an investigator on-site or the ability to carry out a court martial on-site. In the UN Secretary-General's latest report, he underscores the importance for troop-contributing countries to have national investigators deployed with troops or on standby in order to avoid delays, 96 and has given examples of the positive impact of such practice [which is developing] on investigations and prosecutions. 97 However, this may not always be feasible, particularly when the size of the contingent is limited.
When there is a civilian perpetrator, in principle a UN body could carry out a preliminary administrative investigation but it is not clear from the practice whether this is done as of routine and if so, to whom such information is forwarded afterwards -the host state (because there is no immunity) and/or the state of nationality (even though that state may not have laws which allow it to prosecute alleged perpetrators of sexual exploitation and abuse which occur outside of their territory)? This lack of clear policy about civilian perpetrators contributes to confusion on the ground and the lack of accountability has a negative impact on the willingness for victims to come forward.
As was clear in the allegations in the Central African Republic, there were no written policies or mechanisms in place when the alleged perpetrators were not under UN command, as in the case of EU police or French soldiers. This was among the factors that contributed to the lengthy delays in initiating investigations and bringing the matter to the attention of the troop-contributing country. 98 In some missions such as the African Union's AMISOM mission in Somalia, troop-contributing countries have failed to diligently follow up allegations reported to them, which can and has undermined the collection of evidence and accountability of perpetrators. 99 The confusion and need for coordination among multiple actors can delay support to victims, because in accordance with current procedures the investigation is the principal way in which to 'substantiate' the allegation, which is a pre-requisite for much of the support and assistance. This in itself is a problem. Additionally and as further described in later sections, should victims decide to pursue a civil claim, they will be heavily reliant on the evidentiary findings of the preliminary administrative investigation and the criminal investigation instituted by the troop-contributing or theoretically, the host country.
IV.1.2 Lack of independence and impartiality
The organization AIDS-Free World has challenged the role of the UN in the conduct of investigations because of the existence of both actual and perceived bias. 100 Arguably, this problem has to do, not only with the UN body which carries out the preliminary administrative investigation -there will be a number of bodies which might be tasked to do so, some are arguably modestly more impartial than others, though the perception of bias remains with each of these, regardless.
The problem of bias also enters into the equation long before there is any investigation, and continues after the investigation ends. Prior to an investigation, the perception of bias will lead to fewer victims to report what happened, particularly when they must report to the same UN mission office where the alleged perpetrators were stationed. Bias may also enter into the decision-making as to whether to send a victims' initial complaint to be fully investigated. And, bias may also impact how such preliminary administrative investigations are followed up and dealt with internally, who gets to see the results of them and how decisions about follow up are taken and by whom -who takes the decision as to if, when and how the data is communicated to the troop contributing country, host state or state of nationality.
IV.1.3 Evidentiary barriers
There are also barriers which impede national prosecutors, victims and their lawyers seeking to pursue their own investigations from accessing evidence collected by the UN during preliminary administrative investigations.
The independent panel of experts report on the Central African Republic found that UN agencies 'failed to adequately support legal proceedings initiated by the French government as a result of the Allegations.' 101 One of the reasons cited for this failure was that the UN initially did not waive the relevant human rights officer's immunity to allow her to participate in the French legal proceedings. It took about a year for the UN to agree to supply the officer's unredacted notes, a timeline the panel described as 'unnecessarily prolonged and bureaucratic': 102 'Neither the SRSG nor the head of HRJS appear to have considered the UN to have any duty or responsibility to pursue the accountability of the perpetrators, nor did the Africa Branch of OHCHR in Geneva take any steps in that respect'. 103 The panel recommended that 'The Office of Legal Affairs should adopt an approach to immunity that presumes cooperation and active participation of UN staff in accountability processes; immunity should stand only in circumstances where the UN has determined that disclosure of information by staff members could result in a security threat to the victims or witnesses, or where the victim did not provide his or her informed consent to the disclosure of the information.' 104 In the UN Secretary-General's response to the panel recommendations, it has been explained that 'work is under way to formulate a single, coherent policy, with criteria for disclosure and procedures for the treatment and processing of confidential information in order to ensure accountability, to be applied system-wide.' 105
One interviewee recounted by way of anecdote that a Haitian victim who alleged that she was raped by a peacekeeper and became pregnant as a result, went to the UN mission and provided details about the perpetrator and even pointed him out in a computer line up. However, 'the UN personnel she met with refused to provide her with his identifying information. In this case, the victim managed to take a cell phone photo while the personnel were out of the room and is now pursuing litigation.' 106
In his latest report, the UN Secretary-General has urged Member States to consider to 'Agree to obtain DNA, on a voluntary basis, from all deployed personnel for purposes of exoneration or conviction of individuals accused of sexual exploitation and abuse, where such evidence would be indispensable.' 107 However even if agreed -which is improbable, -this is unlikely to deal with recalcitrant troop-contributing countries nor does it necessarily imply that evidence obtained will be shared with the victims or their counsel, to pursue independently reparations claims including those concerning paternity and child support. The Special Coordinator on Improving UN Response to Sexual Exploitation and Abuse has affirmed that 'the UN works with the Member States to facilitate the pursuit of claims relating to paternity and child support' [emphasis added], and developed a DNA protocol to help Member States to collect samples. 108 However what seems to be clear is that the UN does not see itself as being obligated to help the victims or their representatives to obtain the DNA evidence they need to support claims, either because the victims do not have direct access to the troop-contributing country or in the case of civilians, the home state, or when that country is unresponsive.
One interviewee noted that 'there was no DNA testing done for our clients; we filed a notice with the UN that we intended to file paternity claims and asked them to assist in obtaining the DNA. We submitted the request to the Head of Mission but she didn't respond at all.' 109 Obtaining DNA evidence to support paternity claims is inordinately difficult for the victims and their representatives. As another interviewee explained, there are many hurdles to overcome. In the rare instance when the woman realises that she and her child have rights, and she manages to get to the capital city to take her child for DNA testing, she must still make a request for the alleged father's DNA from the troop-contributing country, alternatively she can go to the soldier who has been implicated to provide a sample for DNA testing, assuming he is still in the country. 'The soldier may say no, he may already have a family, the soldier can say no.' 110
IV.2.4 Victim sensitive procedures
Victim sensitive procedures are important in and of themselves. Victims have already suffered horrific experiences through the sexual exploitation and abuse; there is a need to ensure that interactions with victims avoid subjecting them to additional trauma. Putting victims at ease also encourages the necessary trust for them to convey what happened and helps to empower them. It also encourages others to come forward. But carrying out interviews and providing support services requires patience, specialised skills and training and a supportive environment.
Despite the obvious benefits, there is an entrenched practise which ignores victims' procedural rights. According to one interviewee, victims aren't taken seriously when they report. Basic good practice interview techniques when dealing with vulnerable victims are not followed. For example we have had sight of a photograph of an interview in which a young female victim in Central African Republic is being interrogated in a room filled only with men, including men from the troopcontributing country. The investigative follow up by AMISOM in Somalia has reportedly not met basic good practice standards either and was described overall by an interviewee as poor, without any measures for victim protection: 'When AMISOM went down to investigate, they had a male translator, they had several people in the room when interviewing the victim. They had someone from the troop-contributing country in the room-all of these basic things are not conducive.' 111
Complicating this is the fact that the system seems like a "black box," and the UN has not made an effort to explain this system to the victims. 112 In some cases, the victims and those that assist them in filing complaints, have heard nothing further after complaints were lodged. 113 The independent panel of experts report on the Central African Republic documented serious deficiencies in the way allegations were followed up and reported. 114 These gaps stand in contrast to public guidance resources regarding OIOS investigations 115 which set out "due process" rights for UN staff suspected of misconduct. Little mention is made, on the contrary, to rights afforded to victims in relation to the investigations concerning alleged misconduct by UN staff. This contrasts with the "victim centered approach" advocated for peacekeeper sexual exploitation and abuse. 
IV.2.3.1 Failure to instil confidence in victims to report abuses
There is a natural tendency for victims to avoid reporting what they experienced. Part of the reluctance stems from the shame, the significant social stigma and trauma associated with the violence. This is the case for most victims of sexual exploitation and abuse, both male and female. Cultural barriers to reporting can be particularly strong. For example in Somalia, 'the women were not telling their families. And the few cases where the family had found out, [the victims] were basically kicked out. The taboo involved, [ ] whether it was rape or exploitation, was absolutely enormous. … ' 116 'We're talking about a very small number of women that actually have the patience, and the courage and the temerity to go knock on those UN gates and to sit through the initial questioning.' 117
One interviewee working in Haiti noted that of the forty-two persons he had interviewed about sexual exploitation and abuse, only four had reported the abuse to the mission authorities. 118 Similarly, following research conducted by Human Rights Watch on sexual exploitation and abuse carried out by troops participating in the African Union mission in Somalia, the organization noted that only two of the twenty-one women interviewed by Human Rights Watch had filed reports with authorities; 'they feared stigma, reprisals from family, police, and the Islamist insurgent group Al-Shabaab. Others did not believe authorities would be able or willing to take any effective action. They said they felt powerless.' 119 One Somali woman, who alleged that she was raped at the Burundian contingent base in Somalia, explained that she did not report the rape because she 'feared reprisals from the soldier. 120 Another woman stated that she was "ashamed" to report the crime and go to the police without proof. She said '"It's my word against theirs. The police will only tell more people and arrest no one. There's no point".' 121
It should be incumbent on the mission to put in place measures to increase the confidence of victims so that they can report in full dignity and without fear. This requires proactive steps.
Part of this is about ensuring that the persons to whom the victims report, the place and conditions of that reporting are conducive. One interview respondent involved in the assessment of abuse allegations in the Central African Republic found victims could not report at the mission because it is based in Bangui, and most victims do not usually live nearby. Similar concerns were expressed in respect of Haiti. Victims also could not report to the bases of their local contingent because it would be the one containing the perpetrators and victims could suffer reprisal attacks. 122 This underscores that the level of distrust between the local community and the peacekeeping mission and the real or perceived conflicts of interests can be a significant bar to reporting. Many victims may feel more comfortable to report allegations to civil society organizations, which might be perceived as more accessible and neutral. However, structures would need to be in place to ensure that allegations are capable of being quickly forwarded on for investigations, so that no valuable time and evidence is lost. In some countries, civil society organizations may be weak, and there will not always be organizations focused on these issues or sufficiently informed about how to receive complaints on these sensitive issues. In Somalia, a hotline was set up to record allegations, through a local human rights group. In principle, this was a useful strategy however there has been little take up by victims; it was explained that 'the NGO is basically on the AMISOM base ... and the women were just not going to come forward to an NGO, which is more or less on the base.' 123 In some missions, the UN has begun to put in place a Community-Based Complaint Mechanism, in which select community and/or religious leaders have been given training on sexual exploitation and abuse procedures, with the view to encouraging members to better assist victims and make referrals. In his 2015 report, the Secretary-General noted that he 'intends to develop a model complaint reception mechanism that can be adapted by duty stations and that will allow victims of sexual exploitation and abuse access to confidential, effective and efficient means of reporting within their communities. Victims will thus be provided with additional communitybased reporting options, rather than having to report to the United Nations.' 124 This methodology was further explained in his 2016 report. 125 In his 2017 report, the Secretary-General repeated the call to 'develop stronger outreach to local communities and support the strengthening of community-based complaint mechanisms'. 126
Another part is to give clear public information about how to report. In some countries, there are no structures in place to deal with other [domestic] types of sexual assault, victims are not aware that there are even ways that they can report sexual exploitation and abuse by peacekeepers. Raising-awareness is therefore of critical importance. According to the UN's Office of Internal Oversight Services, only 7 of the 231 interviewees in one independent study knew about that UN policy prohibited sexual exploitation and abuse and none knew about MINUSTAH's reporting mechanisms or hotlines. 127
Victims should also be given confidence that their reporting will have impact. This should involve sharing information about the steps that will be taken, when they will be taken, and giving information on outcomes of reporting from other cases. Of course, for this to have real impact there needs to be a positive track-record of reported allegations leading to concrete results. One interviewee opined that victims are more likely to report to the UN if they feel like accountability will be attempted. 128 Another sought to explain victims' exasperation: Do they go to the UN, to police -and to what end? Will there be anything that comes out of it? There are not many success stories to encourage reporting. And the average preliminary UN 'investigation' can take 6 months -during which time the woman is told she has no right to get updates on the cases, it's at the UN's discretion. If she reports to police, it may just get passed to the UN anyway, since the police are not trained by the UN in the contours of immunity, etc. and may not know when they can investigate. 129 IV.2 Victims' Access to Support and Assistance
IV.2.1 The need for substantiation
Q: there is a word that I've heard you say several times. I want to understand it from the context of the women on the ground, the victims. "unsubstantiated". What kind of evidence should be necessary for victims of peacekeeper sexual exploitation and abuse to be eligible for financial or other forms of assistance? As described in preceding sections, victim support structures should take as a given that victims will have very little tangible proof and should devise ways in which to overcome those evidentiary hurdles, which stem from the nature of the crimes they suffered. Invariably, victims will have little tangible proof of what happened to them. This is not because of any lack of diligence on their part, but because of many of the same reasons that plague domestic sexual violence cases: fear that they will not be believed or will be ridiculed or suffer negative consequences inhibits victims from coming forward straight away if at all. When they do come forward, there are often delays in the initiation of forensic investigations.
AK: Yes

Q: that doesn't mean that they weren't attacked, they weren't raped, what does it
Support and assistance for a victim of crime should not necessarily linked to the lodging of a formal complaint. 131 Yet, only complaints which are 'substantiated' will result in action by the peacekeeping mission, and the degree of assistance and support on offer will depend on the degree of substantiation. This can present a problem of circularity. Victims require assistance and support in order to feel confident in the system and to lodge a formal complaint. However they are only eligible for the bulk of support which might exist in theory, 132 after a formal complaint is substantiated.
The UN Secretary-General explained in 2017 that the trend in the proportion of substantiated allegations in recent years is 'two substantiated allegations for three unsubstantiated allegations'. He has clarified that 'allegations may be found to be unsubstantiated for a variety of reasons, including insufficiency of evidence and unavailability of witnesses, and not because allegations were falsely made. An allegation is considered substantiated once an investigation has been completed and facts established that a form of sexual exploitation or abuse took place.' 133 Given the delays in the conduct and completion of investigations, this can and often results in victims not receiving the support they need.
As explained by Awori, Lutz and Thapa,
The conceptualization of remediation needs to be aligned with the fundamental principle of the United Nations to respect the dignity of all human beings and to protect the most vulnerable. Yet the preoccupation of all systems put in place for sexual exploitation and abuse is more focused on UN personnel than on victims. The weaknesses noted in the system such as the underreporting of abuse, appearance of impunity, low levels of accountability, and low investigative capacity, all put at risk victims' access to justice and protection. Furthermore the victim assistance program has the appearance of being an afterthought, dependent on the goodwill of the agencies and TCCs [troop-contributing countries] and member states more generally, neither of whom see victims as a priority. The team noticed an attitude of caution on the part of staff, anxious to discourage too much assistance to victims beyond minimum immediate humanitarian needs for fear of passing on to the UN responsibilities that should be borne by member states. 134 'Substantiation' has been referred to in the context of criminal investigations and prosecutions. 135 There does not appear to be a separate route for substantiation in the context of applications for support and assistance (though perhaps this is included in the non-public draft victims' assistance protocol of 2016), and thus it would appear that anything other than basic assistance would need to be predicated upon the satisfactory conclusion of a criminal investigation. Given what is known about the delays and poor quality of criminal investigations and the impunity which has resulted, and given that under human rights law, a victim's status and entitlements are understood to exist independent of the results of a criminal investigation or prosecution, 136 this approach taken to 'substantiation' seems be an unusual and unhelpful barrier which simply impedes access to services.
While it is recognised that some level of substantiation is need to militate against false claims (which can be a reality in poverty-stricken countries where the benefits on offer or anticipated by victims may be so desirable that they lead to some false claims), counteracting false claims should not require substantiation to a criminal law standard.
IV.2.2 Victims' assistance strategies, protocols and guides
A victims' assistance protocol developed by UNICEF and the UN Department of Field Support in consultation with other members of an Inter-Agency Standing Committee Task Team, which is supposed to outline the roles and responsibilities of key actors for the effective referral, scaled-up provision and regular monitoring of the quality of victim services, 137 has been in preparation for some time, though the draft has not been made public and it does not appear to have been finalised. In 2016, the UNSG indicated that the Protocol was 'expected to be issued in the third quarter of 2016.' 138 In 2017, the new Secretary-General indicated that the 2016 draft victims' protocol 'has been collaboratively developed to guide all United Nations entities in the field in providing sensitive, respectful assistance to victims in a coordinated manner, with special attention paid to the needs and circumstances of child victims. Following a pilot period, where the protocol will be tested in the field, and based on a careful review of the results and existing best practices, I will instruct its use globally across the United Nations system.' 139 It is important for the purposes of transparency that the protocol is shared publicly. if needed and had received other material support,' 155 though a continuing weakness is inadequate legal assistance (none in the country of the perpetrator, or not coordinated with the lawyer in the country where the victim is located). Another interviewee noted that with respect to women, not nearly enough has been done to address the immediate needs of victims, particularly initial care for trauma, socio-economic support while women are recovering and a mechanism so that victims can know if their perpetrator has been held accountable. 156 The UN tends to sub-contract the provision of services to local civil society groups, but nonetheless services are 'extremely limited', owing to resource constraints, difficulty for NGOs to access some areas where large numbers of victims are located and a lack of know how. Additionally, it is not clear that the local services providers on the ground have the tools and resources to provide the kind of long-term assistance and care many survivors may need.
IV.2.4 Funding for support and assistance
Funding for support and assistance is not specifically provided for though all peacekeeping missions are under instructions to utilise existing funds within their budgets to respond to the immediate needs of victims. 157 In addition, the Secretary-General has established a dedicated trust fund which apparently became operational in March 2016, 158 though the regulations or terms of reference setting out how it operates have not been made public. The trust fund operates mainly on the basis of voluntary contributions, with Norway providing the first in May 2016, with other contributions coming from India, Bhutan, Cyprus and Japan. 159 In addition, the General Assembly approved the transfer to the Trust Fund of payments withheld from peacekeepers in 'substantiated cases' of sexual exploitation and abuse by any United Nations personnel. 160 However, as indicated, the number of substantiated cases remains low, and it is unclear whether this has led to any measurable impact on the trust fund's resources. In his 2017 report, the Secretary-General requested Member States 'to consider a variety of mechanisms, such as … to withhold reimbursement payments in the event that investigations are not undertaken, reported on and concluded in a timely manner and to transfer the amounts withheld to the Trust Fund.' 161
The reliance on mainly voluntary resources to afford support and assistance to those affected by sexual exploitation and abuse by peacekeepers is problematic and at odds with the institutional obligation to ensure that adequate support and assistance is provided. V. Victims' Access to Reparation, including compensation V.1 A fundamental problem -the failure to acknowledge and provide an independent vehicle to assess, institutional liability
To date, the UN has distinguished between what it sees as its role -helping persons affected by sexual exploitation and abuse to receive support and assistance, and providing reparation, including compensation to the victims -which it sees as the role of the individual perpetrators.
In REDRESS' view, this distinction does not accord with the framework for the responsibility of international organizations for internationally wrongful acts. 162 In an unrelated context, the UN Office of the Legal Counsel has indicated that 'As a subsidiary organ of the United Nations, an act of a peacekeeping force is, in principle, imputable to the Organization, and if committed in violation of an international obligation entails the international responsibility of the organization and its liability in compensation.' 163 While the troop-contributing country retains sole responsibility for prosecuting offences carried out by members of the troop contingent, this does not negate the due diligence obligation of the organization to ensure that civilians in the host State are protected from criminal acts perpetrated by troop-contributing countries, and its responsibility when that due diligence obligation is breached.
But the responsibility of the organization arguably goes even beyond one of due diligence; the presence of peacekeepers is an inherent danger to the civilian population in respect of sexual exploitation and abuse; it is an ultra-hazardous activity when viewed from the perspective of vulnerable women and children in the host state. The UN has on occasion compensated persons and entities for petty claims related to personal injuries and property damages caused by its presence and has set up local claims review boards staffed by internal, UN personnel, to assess such claims; there is no justifiable reason for it to refuse to contemplate responsibility in the case of criminal acts perpetrated by troop contingents where the organization exercises effective control, experts on mission or other civilians employed by a peacekeeping operation. While an internal claims review board would not be an adequate or appropriate forum to address such claims, the principle that the UN can be liable for acts which occur on its watch, must guide the response.
V.2 The viability of pursuing extraterritorial claims
In theory, victims can also pursue claims in the courts of the troop-contributing or home country of the offender. This would appear to be a more sensible option, particularly if the competent authorities in such countries have prosecuted the offenders (which will not necessarily be the case). The courts in the home country will have greater control over the defendant to secure his testimony and DNA evidence and a more direct route to enforce a positive judgment.
In his most recent report, the Secretary-General has requested 'that Member States receive claims from victims and call upon Member States to establish the mechanisms to do so.' 164 But, most victims will not be in a position to pursue claims against the perpetrators, unless specialised claims processes are developed specifically for that purpose. Access of victims to that jurisdiction may pose the biggest obstacle. The victims would need to find and instruct lawyers, and be prepared to travel to the jurisdiction to present evidence before the foreign court, both of which are costly and cumbersome prospects. Also, not all countries where the offenders are located will recognise the ability for foreign persons to lodge claims about events which occurred outside of the territory.
The majority of sexual exploitation and abuse victims are extremely marginalised within their own post-conflict communities. The idea that they would be able to navigate a complex legal process involving multiple legal systems, immunities, and overcome the gaps in evidence derived from faulty investigations, even with the most zealous legal counsel is simply an illusion. Furthermore, many legal systems do not recognise claims which relate to conduct which took place outside the country (extraterritorial claims). A young victim in Central African Republic, Somalia or Haiti would have little chance of pursuing successfully a civil claim in the Democratic Republic of the Congo or Sri Lanka when justice for crimes perpetrated against domestic victims by individuals from those (and many other) countries remains elusive. This is simply not a realistic option for the majority of victims.
There are anecdotal examples of ex gratia payments being made to victims however the amounts have no bearing to the harm suffered and the number of instances in which such payments have been made is negligible. One interviewee recounted a MINUSTAH case of a victim who reported receiving $200 USD that someone in a UN vehicle delivered to her home without any further explanation. 165 A Guardian news report recounted that 'Martha', a victim from the Central African Republic, 'said the UN had given her 10,000 CFA (approximately £13), a bag of rice, and some milk and sugar.' 166 The Secretary-General has reported that Ecuadorian courts have recognised paternity, issued a birth certificate and made an order for child support, 167 and the Government of Sri Lanka 'made a one-time ex gratia payment to a victim of sexual exploitation and abuse and her child in a case in which the alleged father was no longer traceable'. 168
V.3 Claims in the host state
There are a small number of instances in which civil claims are being pursued by victims in the host state, where the victims are located, yet it is difficult to see how such claims will succeed without significant assistance and support by the peacekeeping mission and the troop-contributing country, particularly to help trace the suspect, order and secure the procurement of DNA and other evidence from the defendant and enable the enforcement of an eventual positive civil judgment. If the alleged perpetrator has already left the jurisdiction of the host state, the court in the host state may have difficulty on its own to serve the defendant extraterritorially, to order an absent defendant to provide a DNA sample and without bilateral or multilateral arrangements in place, the victims may find it difficult to seek and obtain extraterritorial enforcement of the judgment. Some countries will have the possibility to serve notice of an impending civil claim to a defendant outside the jurisdiction, to issue a summons for defendants who are outside the country as well as to enter a default judgment should those defendants fail to appear. 169 However, all these measures will not remove the challenge to enforce extraterritorially a default judgment in favour of the victims.
V.4 Paternity claims
Sexual exploitation and abuse cases which have resulted in the birth of a child are theoretically easier to navigate given the incontrovertible evidence of the birth, however as described earlier in this report, it may be difficult to secure the necessary DNA evidence from the father to show a match, and in the majority of countries, the domestic law is silent on whether DNA evidence of a child which was procured in a different country, can be admitted by the courts. There are thus a lot of unknowns.
At present, DNA protocols are voluntary and while an increasing number of troop-contributing countries have agreed to collaborate, there has been only limited actual progress on cases to date, though there is hope that this in future may become an important avenue for victims. In some countries like India, an application can be made to a civil or family court to order a defendant to supply DNA evidence, where the applicant has shown a strong prima facie case, 170 and doing so would not unreasonably infringe upon the constitutional right to privacy. 171 In criminal rape cases, courts can be required to order DNA tests, 172 however it is unclear whether this requirement even extends to civil proceedings concerning rape which are lodged privately by the victim and separately from the criminal prosecution (which would be the typical approach taken in a common law country). Usually, civil or family codes do not contemplate compulsory paternity testing. 173 Also, DNA evidence is not considered conclusive evidence of paternity in all countries. Such is the case in Pakistan, for instance. 174 Without the support of the troop-contributing country, DNA testing can be inaccessible and expensive to procure in some countries. 175 Many countries do not have explicit laws or procedures to enable cross-border recognition of paternity and/or provisions to enforce foreign judgments concerning child maintenance awards. While there are international conventions covering some of these matters, 176 few of the countries supplying the largest numbers of troops to peacekeeping operations are party to these conventions. 177 Thus, recognition of foreign judgments will depend on how the jurisdiction approaches such matters. Some countries may simply require certification of the foreign judgment to presume that it is genuine and accurate, 178 whereas in other countries recognition may depend on whether the foreign jurisdiction is a reciprocating country that recognizes foreign proceedings and gives comity to their outcomes, 179 or, specific arrangements would need to be made on an ad hoc basis.
The Secretary-General in his most recent report indicates that 'I will ask the Controller to explore the possible use of ex gratia payments to victims in exceptional cases and where the aforementioned Member States' designated mechanisms do not lead to an appropriate outcome.' 180 But what might constitute an 'exceptional case'? The statement is misleading because it will be the exception rather than the rule for a victim to receive an appropriate outcome from the non-existent designated mechanisms of Member States. Thus, either there is a verifiable mandatory process whereby adequate and mechanisms are established as a condition precedent for troop deployment and in the case of civilians -for employment, or there should be a multilateral structure in place to deal with the typical (as opposed to exceptional) circumstance of an absence of an effective domestic remedy.
In principle, any child of a UN staff member (which should include those borne as a result of sexual exploitation and abuse) should be entitled to a range of benefits including schooling and housing.
The former UN Secretary-General Kofi Annan has recognised the obligation of all staff members to comply with court-ordered maintenance payments, and recognised the ability of the SecretaryGeneral to authorize deductions from staff members' salaries, wages and other emoluments for indebtedness to third parties, including dependent children. 181 The then Secretary-General went on to affirm that '[t]o facilitate the legal or judicial resolution of claims against staff members in spouse or child support cases, the Organization will continue to cooperate with the appropriate authorities and may provide, at their request, relevant information to persons or organizations outside the United Nations, when and in the manner it deems appropriate, even without the consent of the staff member.' 182 It is crucial that the current Secretary-General affirms the relevance of this policy to child borne as a result of sexual exploitation and abuse, and that the immunity of the organisation will not prevent it from handing over documents or other information that would assist with the enforcement of an award.
VI. Improving the prospects for victim redress: some concluding remarks
The independent panel of experts report on the Central African Republic report emphasised the need for a victim centred response, seen through a human rights lens. 183 As has been recognised by the African Commission, 'A victim-centred approach to redress requires an analysis and full understanding of the harm suffered and of the victims' wishes. It needs to reflect their experiences and realities, so that the provided redress is responsive to their needs. States should ensure that victims have ownership of the redress process, and relevant actors providing redress are expected to work with the victims, and not on the victims. Victims should be enabled to play active and participatory roles in the process of obtaining redress, without fear of stigma and reprisals.' 184
The need for a victim-centred approach was endorsed by both the former and current UN Secretary-General as a matter of principle, though there are differences in understandings as to what this entails. In the independent panel of experts report on the Central African Republic, 'victim-centred' is understood as an all-embracing concept which includes protection, but also calls for empowerment and participation. 185 For former Secretary-General Ban Ki-moon, it appeared to comprise a more limited concept linked to ensuring that victims are adequately protected 186 and victim assistance is well-coordinated. 187 Secretary-General Guterres appears to be taking a somewhat wider approach, recommending a system of victims' rights advocates among other measures. 188 However, the emphasis of these advocates appears to be on sharing information with victims. While this is important in and of itself, a victims' rights advocate should give direct voice to victims' concerns. This would require that victims' voices are not only heard; they must be listened to, and taken into account in the development and implementation of policies that concern them. The victims' advocates would need to operate with significant independence and would need to have sufficient staff, resources and ability to report findings publicly. While the structure is as yet unclear, it is hoped that it could ideally operate as an internal ombudsperson system which victims could use to raise concerns and have these taken up with the UN. The problem of course is what happens with the advocacy carried out by these victims' advocates. Victims also want results; for this there is a need for a change of policy -there is a need for a forum for victims to bring claims and there is a need for a commitment to accountability and reparations, not only support.
As of yet, this commitment is not evidenced.
Secretary-General Guterres has outlined that in each of the four peacekeeping operations where the highest numbers of cases of sexual exploitation and abuse are reported, a position at the midto-senior level should be identified to perform the functions of the victims' rights advocate on the ground. Yet, it is difficult to see how a single advocate in a peacekeeping operation would be capable of having the necessary transformative effect. In the Central African Republic alone, there are at least 278 child victims of sexual exploitation and abuse involving alleged perpetrators from a range of troop-contributing countries, according to UNICEF statistics. The Victims' Rights Advocates operating at mission level have been assigned the task on top of functions they already held. For example, the advocate appointed within MONUSCO is the Chief of Civil Affairs, the one in MINUSTAH is the Deputy Director of Human Rights.
It is important that all victims can seek and obtain support and assistance, and reparation for the harm suffered. This is not only a requirement for new cases; there are reportedly at least 2,000 victims of sexual exploitation and abuse, 189 and likely to be many more. All these victims continue to live with the effects of their experiences. There is no time limit on their need for support or their right to justice. This is not simply a moral obligation on the UN and others setting up and running peacekeeping operations; legal responsibility is engaged also, by their exercise of effective control over the mission.
There is a need to make public the 2016 draft victims' assistance protocol as well as the terms of reference of the trust fund, the funds at its disposal and the number of victims it has helped so far and in what ways. This is important for the purposes of transparency and public accountability. It is also important if victims and those trying to assist them are to know their rights and the available procedures to exercise them. It is important that all aspects of victim support and assistance are service-oriented, outward-facing and fully engage the beneficiaries and would-be beneficiaries in the identification and implementation of needs and priorities.
The standards to substantiate claims should be clarified, and eligibility for assistance and support should not be contingent on the results of a criminal law investigation. A prima facie case of victimisation should be sufficient for victims to be eligible for support and assistance and it should be made clear to all, what this means. This should be determined flexibly taking into account the local constraints on access to evidence and the prevailing operating context.
Resources for victim support and assistance should be factored into the regular budgets of international organizations that lead peacekeeping operations and not be made contingent on voluntary contributions. Specific funds and budget lines should be incorporated into mission budgets however this alone will be insufficient, given that the needs for support and assistance are likely to outlive the peacekeeping mission. There must be a long-term commitment to supporting the victims of peacekeeper sexual exploitation and abuse.
The UN and other international organizations leading peacekeeping missions should be committed to supporting victims and their representatives to access information about their abusers and to pursue and enforce claims against them. This must be more than a paper commitment; there is a clear and specific need for victims and their representatives to be helped to be in contact with focal points in troop-contributing countries, to have access to evidence collected by UN or other investigators during preliminary administrative investigations or later criminal investigations, and to secure DNA evidence where relevant.
But even with such support, it is unrealistic for the majority of victims to pursue civil claims against the individual perpetrators of sexual exploitation and abuse whether in the host state or in the courts of the troop-contributing country. Thus some other structure should be established to ensure that victims can access justice and receive adequate and effective reparation for the harm they suffered. The precise contours of such a mechanism would need to be determined but arguably, a specialised administrative claims commission should be established to enable the victims to pursue reparations claims in the simplest and most efficient way. In order to operate effectively, transparently and with impartiality, it would be appropriate for such a mechanism to involve decision-makers who are independent of the UN and of troop-contributing countries. It must be possible for victims to initiate claims in the places where they are located; requiring them to file a civil claim in the troop-contributing country, and/or passing the burden onto a court in the host state to adjudicate a claim against an absent defendant, ignores the transnational nature of the problem and the vulnerable situation of the victims. The only persons who win in such circumstances are the perpetrators; it will be simply too difficult to reach them.
Reparations awards issued through such a commission should be paid by the troop-contributing countries or in the case of UN staff, by the UN regular budget. Should the countries or UN (as appropriate) wish to reclaim the funds paid from the individual perpetrators, they will be best placed to do so; placing that burden on the individual victims is inappropriate and simply constitutes a barrier to their ability to recover.
The Secretary-General has also recommended Member States to enter into a voluntary compact to implement a series of recommendations. This unfortunately is not sufficient and will not produce the needed changes. There is a need for all troop-contributing countries to subscribe to and comply with the recommendations prior to deployment; there is a need for the Memorandum of Understanding between troop-contributing countries and the UN to be amended. In particular, troop-contributing countries should be required to subscribe to adequate and effective accountability and reparations mechanisms as a condition precedent to their being able to deploy troops.
